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Issue

Has Wisniewski
Wisniewski

abused its discretion by sentencing
number 47047, revoking his probation and
case number 47046, or by denying his Rule 35

failed to establish that the district court

t0 ten years With three years

ﬁxed

in case

ordering his underlying sentence executed in

motions?

Wisniewski Has Failed T0 Establish That The
In 2016, in case

District Court

Abused

Its

Sentencing Discretion

number 47046, Wisniewski pled guilty t0 felony DUI, and the

sentenced him to a uniﬁed six years with two years ﬁxed,
probation for three years.

all

district court

suspended, and placed

him 0n

(47046 R. pp.74-75, 80-83.) Wisniewski was subsequently charged
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by committing a new felony DUI

with, and admitted to, Violating his probation

(47046 R., pp.1 10-1

13, 136-137.)

In 2018, in case

R., pp.36-37) to

(case no. 47047).

number 47047, Wisniewski was charged With another felony DUI (47047

which he pled

guilty pursuant to a plea agreement with the state (47047 R., p.38).

The disposition and sentencing hearings

for the

two cases were held together, and the court revoked

Wisniewski’s probation and ordered his underlying sentence executed in case number 47046, and
sentenced him to ten years with three years ﬁxed in case number 47047

—

consecutive. (47046 R.,

pp.165-166; 47047 R., pp.64-66.) Wisniewski ﬁled a Rule 35 motion t0 reduce his sentence in

each case (47046 R., pp.163-164; 47047 R.62-63), Which the court granted in part by making the
sentences run concurrent with each other (47047 R., pp.86-87). Wisniewski appealed both cases.

(47046 R., pp.171-175; 47047 R., pp.71-75.) The cases were consolidated 0n appeal. (47046 R.,
p.184; 47047 R., p.88.)

Wisniewski argues

number 47046, and

that the court

that his

abused

uniﬁed sentence

its

discretion

in case

by revoking

number 47047

is

his probation in case

excessive in light of his

successful completion 0f a 28-day intensive inpatient residential treatment program, and his

attendance (at the time 0f sentencing) in a relapse prevention course in outpatient treatment.
(Appellant’s Brief, pp.5-6.)
addiction and

He

also contends that “the record

was taking concrete

steps to address

complete the outpatient treatment program.

(Id., p.8.)

it,”

He

and

if

shows

that

he recognized his

placed 0n probation, he could

adds that he has quit smoking, and

is

behaving in a healthier way, he “has n0 criminal history apart from drinking, and he has never

harmed anyone.”

(Id.)

Despite Wisniewski’s recent and laudable efforts to address his substance

abuse addiction, he has failed t0 establish an abuse 0f discretion.
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The length 0f a sentence

reviewed under an abuse of discretion standard considering the

is

defendant’s entire sentence. State V. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007) (citing

50 P.3d 472, 475 (2002); State

State V. Strand, 137 Idaho 457, 460,

159 P.3d 838 (2007)).

It is

presumed

that the

is

a sentence

is

Huffman, 144 Idaho 201,

ﬁxed portion of the sentence

probable term of conﬁnement. Li. (citing State

Where

V.

V.

will be the defendant's

Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).

Within statutory limits, the appellant bears the burden of demonstrating that

it

a clear abuse 0f discretion. State V. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing

State V. Lundquist, 134 Idaho 831, 11 P.3d

show

that the sentence is excessive

577, 38 P.3d at 615.

A

sentence

27 (2000)). T0 carry

this

under any reasonable View of the

is

reasonable, however, if

it

burden the appellant must
facts.

Ba_lccr,

136 Idaho

at

appears necessary t0 achieve the

primary objective 0f protecting society or any of the related sentencing goals 0f deterrence,
rehabilitation or retribution. Li.

“Probation

is

a matter

decision t0 revoke probation

left t0

lies

the sound discretion of the court.” LC. § 19-2601(4).

Within the sound discretion of the district court. State

113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State

P.2d 698

(Ct.

App. 1992).

When

V.

V.

The
Roy,

Drennen, 122 Idaho 1019, 842

deciding whether to revoke probation, the district court must

consider “Whether the probation [was] achieving the goal 0f rehabilitation and [was] consistent

with the protection of society.” Drennen, 122 Idaho

The maximum prison sentence
district court

for felony

at

1022, 842 P.2d at 701.

DUI is

10 years. LC. §§ 18-8004, -8005(6). The

imposed a 10-year indeterminate sentence

correctly determined Wisniewski

was no longer a

for felony

DUI. The

suitable candidate for probation in case 47046.

(47046 R., pp.165-166.) According t0 the Presentence Report dated March
PSI”), Wisniewski’s probation ofﬁcer

commented on his

Page

district court also

3

12,

2019 (“3/12/19

general attitudes, stating:

Mr. Wisniewski has a complacent attitude toward rules and supervision. He has
voiced he does not feel he has done anything wrong and should not be on probation.
Early in his probation, during a home compliance check, he was found to have nonalcoholic beer at his home and was informed he was not allowed to consume nonalcoholic beer. Ms. Juvan stated, Mr. Wisniewski has a blatant disregard for rules
and she does not feel he is appropriate for continued probation at this time.[1]
(3/12/19 PSI, p.132)

The presentence
The LSI-R

made

investigator

indicates

the following

Mr. Wisniewski

is

comments about Wisniewski:

a moderate-risk offender based 0n the

life at present. He is permanently disabled, has steady
none of his companions are involved in criminal activities, and
he maintains stable housing. His struggles appear t0 be with making good use 0f
his time and his current prosocial outlook.
Mr. Wisniewski presents as

criminogenic factors in his
disability income,

oppositional.

he

is

He reported being diagnosed With Schizophrenia; however,

not being treated for mental health issues.

N0

indicated

mental health review was

received for inclusion t0 this report. Mr. Wisniewski expressed a desire t0 maintain
sobriety and continue treatment in the community, but

it

seems he has some

and probation,
Mr. Wisniewski has not been deterredfrom drinking and driving which makes him
signiﬁcant challenges t0 face to reach that goal. Despite treatment

a danger

t0 the communily.[3]

(3/12/19 PSI, p.23) (emphasis added).

presentence investigator
for the rules

recommended

by continuing

to drink

and

At a combined sentencing and
indirectly addressed the seriousness

Although both Wisniewski’s probation ofﬁcer and the
a rider, they agreed that Wisniewski

drive.

disposition hearing, the district court either directly or

0f the offenses, the need to protect society, and Wisniewski’s

failure to rehabilitate. (4/2/ 1 9 Tr., p.50, L.7—p.52, L.24.)

1

2

showed a disregard

The district court explained Why,

Wisniewski’s probation ofﬁcer recommended he be placed on a

rider.

(PSI, p.13.)

PSI are based on numbering provided by the
“CR28-18-17644”
containing the
case number.
Citations t0 pages in the

3

despite

electronic appeal ﬁle

Although the PSI concluded that, “[d]espite treatment and probation, Mr. Wisniewski has not
been deterred from drinking and driving which makes him a danger t0 the community[,]” it said
he was a “good candidate for an order 0f retained jurisdiction.” (3/12/19 PSI, p.23.)
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Wisniewski’s more recent efforts to deal with his substance abuse, incarceration was appropriate
in both cases:

Secondly,

all

0f the materials submitted by the defendant

.

.

.

and those

submitted in open court today Will be attached t0 and incorporated in the
presentence investigation as additions and corrections, as will the comments of the
defendant.

The Court has reviewed the ﬁles and records. I'm familiar with the
I

situation.

understand your frustration. Iunderstand your medical conditions are severe. I
at this case. I've heard the recommendation of the state. Your attorney seems

100k

to think a retained jurisdiction

would be okay. You've asked me

to place

you on

probation again.

The Court being

fully advised in the premises in case 16-12710, I'm going

impose your sentence of two ﬁxed, four indeterminate for a uniﬁed six. I've
considered a retained jurisdiction; however, you have been through the VA
inpatient program twice. This is your fourth lifetime DUI. You were on probation
— the new one is. You were on probation for your ﬁrst felony DUI when you
t0

collected this one.[4]

With regard

to the

28-18-17664, the

three ﬁxed, seven indeterminate, for a

the

20 1 6

new

uniﬁed

felony DUI, I'm going to impose

ten.

That sentence

is

consecutive t0

case. I've considered probation. I'm rej ecting probation.

the Court because you drank.

You ’re not before
You 're not before the Court because you drive. You ’re

before the Court because at leastfour times you've been convicted ofputting the

two together.

4

The PSI explained
In

the facts underlying Wisniewski’s latest felony

summary, the

[police] reports reﬂect that

DUI

as follows:

on 10/25/2018, Kootenai County

Sherriﬁ’s Deputy, R. Imthurn, conducted a trafﬁc stop on a vehicle for driving 65

mph in a 55 mph zone.

Mr. Wisniewski was identiﬁed as the driver. Upon contact,
coming from his breath and person and

the ofﬁcer detected the odor of alcohol

could see he had water/glassy eyes. During a search ofhis vehicle, ofﬁcers located
a 12 ounce Busch
Life beers, and 3

NA beer, Which contains .5% alcohol, 4 16 ounce Miller High
more 12 ounce Busch NA beers in a cooler on the ﬂoor of the

Mr. Wisniewski stated he mixes the two beers together in order to drink
but not get "Drunk." Mr. Wisniewski was unable to complete ﬁeld sobriety tests
vehicle.

and his

BAC was

.157/.157.

(3/12/19 PSI, p.11.)
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Every time you d0

that,

you're driving

down

road

the

like

a bomb and you

put the public at risk. Ifyou were going t0 get it and quit driving under the
inﬂuence, I suspect you would have done so by now.
I

commend you

You

for engaging in treatment.

can d0

treatment opportunities in custody When you get back out.
aftercare program. I'm sure it will still be available.

There are

that.

You can g0 back to the

VA
I

do

it

There are other similarly situated people. I don't do these sentences lightly.
because I think you represent a substantial risk t0 yourself and t0 other

persons.

While you're on probation, by your own admission, the undisputed part of
buying shots, and then you're getting in a car and

this is you're drinking beer, you're

you're driving.

You're 0n probation.

None.

And

I

And g0

You're not supposed t0 drink, period.

Not

at all.

out and do exactly the thing that got you in trouble the last time.

understand addiction, but

I

have

t0 protect the public.

So

that will

be the

judgment of the Court today.
(4/2/19 Tr., p.50, L.13

The

— p.52, L.23 (emphasis

district court clearly

added).)

had the safety 0f the public

as

its

primary concern, and based 0n

Wisniewski’s failure to stop drinking and driving, he was, as the court described,

like a

ready to harm the public. The sole fact that Wisniewski was 0n probation for felony

he was again caught driving While under the inﬂuence
establishes that he

was not a good candidate

for the rider

--

at

DUI when

almost twice the legal limit

failed t0 establish

an abuse 0f discretion in the

probation and order his sentence executed in his 2016 felony
decision in his 2018 felony

Wisniewski next

DUI

--

program or probation, regardless 0f how

well he had done in his latest substance abuse treatment and aftercare programs.

Wisniewski has

bomb

In sum,

district court’s decision to

DUI

case,

and

revoke

in its sentencing

case.

asserts that the district court

motions for reduction of his sentences.

abused

its

discretion

(Appellant’s Brief, pp.8—10.)

by denying

Rule 35

If a sentence is Within

applicable statutory limits, a motion for reduction of sentence under Rule 35
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his

is

a plea for leniency,

and

this court

reviews the denial of the motion for an abuse of discretion. State

Huffman, 144

T0 prevail on appeal, Wisniewski must “show that the

Idaho, 201, 203, 159 P.3d 838, 840 (2007).

sentence

V.

excessive in light 0f new 0r additional information subsequently provided to the district

is

court in support of the Rule 35 motion.” Li. Wisniewski has failed t0 satisfy his burden.

Wisniewski contends he was

entitled t0

Rule 35

relief,

arguing, as he did below, that he

a suitable candidate for the rider program because, according t0 his daughter
hearing, during his 28-day inpatient treatment for substance abuse at the

open With

his feelings in a positive

issues such as anxiety

p.56, L.9

— p.62,

if the court

L.2.)

way, and was beginning

and expressions of anger. (Appellant’s

did not choose t0 place Wisniewski on a rider,

—

p.65, L.8.)

testiﬁed at the

VA, he was much more

acknowledge his mental health

Brief, p.9; see generally 5/21/19 Tr.,

During the Rule 35 motion hearing, Wisniewski’s

concurrent.” (5/21/19 Tr., p.64, L.20

rider,

t0

Who

is

it

trial

counsel argued that

should “at least run the sentences

The court denied Wisniewski’s request

for a

but did grant him the concession, based on age, by ordering that the sentences would run

concurrently, instead of consecutively, with each other. (5/21/19 Tr., p.68, Ls.4-10.)
In denying Wisniewski’s Rule 35 motions to place

him 0n

a rider, the district court

explained that Wisniewski’s sentencing allocution, which “explain[ed]
treatment,

Why he

“knowing the

shouldn’t be in prison, and

risks,

having just completed

.

.

it

.

went 0n and 0n and

why he

didn’t need

on[,]” convinced the court that

some counseling with

the

VA,

that

he was likely to

continue t0 drink and drink and drive, representing a threat to the public.” (5/21/ 19 Tr., p.67, Ls.618.) In speciﬁcally addressing the

I’ve considered his age.

Rule 35 motion, the court concluded:

I’ve considered all 0f the post-sentencing submissions,

reviewed the ﬁles and records.
reasons stated.

and records,

I

I’ve considered a retained jurisdiction for the

And based upon the prior hearing at sentencing,
don’t believe a retained jurisdiction

(5/21/19 Tr., p.67, Ls.19—25.)
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is

a review ofthe ﬁles

appropriate.

Wisniewski’s continued driving while intoxicated and failure to rehabilitate make him a
threat t0 the

discretion

community.

by denying

The

his

Wisniewski has
Rule 35 motions.

failed to establish that the district court

abused

m

state respectfully requests this

Court to afﬁrm the

district court’s

order revoking

Wisniewski’s probation and executing his underlying sentence in case number 47046,
sentencing of Wisniewski in case

its

number 47047, and

its

its

order denying Wisniewski’s Rule 35

motion for a reduction of sentence in both cases.

DATED this 27th day 0f February, 2020.

/s/

John

C McKinney

JOHN C. MCKINNEY
Deputy Attorney General

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY

copy 0f the attached

that

I

have 27th day of February, 2020, served a true and correct
copy to:

RESPONDENT’S BRIEF by emailing an electronic

JUSTIN M. CURTIS

DEPTUY STATE APPELLATE PUBLIC DEFENDER
at the

following email address: briefs@sap_d.state.id.us.

/s/

John

C McKinney

JOHN C. MCKINNEY
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